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M. Johnson, Ms. Jackson concur;
M. Manoranjan not participating

The Tax Commi ssioner notified Colunbiana County that its
estimated 1998 share of the state's local government fund was
$3,484,960 and its estimated 1998 share of the state's |oca
governnent revenue assistance fund was $846,150, totalling
$4, 331, 100. The two fund anmounts were subject to a further
allocation in 1997 by the Col unbi ana County Budget Conmm ssion anong
the various participating subdivisions of the county and subject to
di stribution in the year 1998.

The Budget Commission allocated these county fund anounts
among the various participating subdivisions of the county
according to a particular fornula. The formula which the Budget
Comm ssion in fact used to calculate the anmount of the funds that
were allocated to each of the various subdivisions is the subject
of the present appeals.

In particular, the Gty of East Liverpool was allocated
$643, 324 (18.46% of $3,4894,960) of the county's undivided |oca
governnent fund ("ULGF") and $156,199 (18.46% of $846, 150) of the
county's undivided | ocal government revenue assistance fund
("ULGRAF"), totalling $799,523. The Gty of East Liverpool, being
dissatisfied with these two fund allocated anmounts, has perfected
the present appeals therefrom to this Board pursuant to R C
5705. 37. The Gty of East Liverpool clains that the only |egal

alternative formula for the distribution of these funds was



promul gated in 1990, pursuant to R C 5747.53 and 5747.63, which
was and continues to be the only binding alternative fornula for
each year since 1990. The Cty of East Liverpool contends, under
the express terns of the 1990 alternate fornula, it was and is
annual ly entitled to an allocation of 26.96% of such funds, rather
than the 18.46% it was in fact allocated by the Budget Conm ssion
in 1997.

A threshold issue is raised by this Board, sua sponte, whether
an alternative fornmula was legally applicable to the 1997
all ocations by the Budget Commi ssion. An informal conference was
scheduled for July 9, 1998 to consider such issue and all parties
were given notice thereof.

Subsequent to the conference, on July 21, 1998, a
"Stipulations of Fact,"” bearing the signatures of counsel who
attended the conference and represented the various parties, was
filed with this Board, the body of which states:

"1. The Colunbiana County Budget Conm ssion did not
allocate the UG- and ULGRAF in 1997 for
distribution year 1998 pursuant to the statutory
formula set forth in R C. 5747.51 and 5747. 62.

2. The Col unbi ana County Budget Conmm ssion did not
allocate the UG- and ULGRAF in 1997 for
distribution year 1998 pursuant to the alternative
formul a adopted and approved in 1990.

3. The Cty of East Liverpool is the city with the
greatest population in Colunbiana County for
purposes of approving an alternative method of
distributing the ULGF and ULGRAF pursuant to R C
5747.53 and 5747. 63.

4. the East Liverpool Gty Council did not, by notion
or otherwi se, approve the method used to allocate



the ULGF and ULGRAF in Colunbiana County in 1997
for distribution year 1998.

5. The Col unbi ana County Budget Conmm ssion did not
receive the Gty of East Liverpool's approval to
i mpl ement the method used to allocate the ULGF and
ULGRAF in 1997 for distribution year 1998 as
required by R C. 5747.53 and 5747. 63.

6. On Cctober 10, 1997, the Colunbiana County Budget
Conmm ssion took the followng action and the sane
is menorialized in the mnutes of its meeting on
such dat e:

a) found that the alternative formula used
to distribute the ULG- and ULGRAF for distribution
years 1990 through 1997, inclusive, was not fair
and reasonable, and such alternative formula would
not be utilized for the distribution of the ULGF
and ULGRAF for distribution year 1998; and

b) adopted a new alternative fornula,
proposed by the Township Trustees, for wuse in
distribution year 1998, for the allocation of the
ULGF and ULGRAF.

7. The parties hereto reserve the right to file
further stipulations of fact as may be necessary.”

The Board finds the facts set forth in the stipulation filed
are adequately corroborated by the existing record and are
therefore approved and relied upon for purposes of the resolution
of the threshold issue.

The procedural requirenents for pronulgating an alternative
nmet hod (formula) for apportioning the two funds are essentially the
same and are prescribed by R C. 5747.53 and 5747.63, respectively.

R C. 5747.53, which pertains to the undivided | ocal governnent
fund of the county, provides in part:

"(A) In lieu of the nethod of apportionnent of the
undi vi ded |ocal governnment fund of the county provided



by section 5747.51 of the Revised Code, the county
budget comm ssion may provide for the apportionnent of
such fund under an alternative nethod or on a fornula
basis as authorized by this section. Such alternative
nmet hod of apportionment shall have first been approved
by all of the follow ng governmental wunits: the board
of county comm ssioners; the legislative authority of
the city, located wholly or partially in the county,
with the greatest population; and a majority of the
boards of township trustees and |egislative authorities
of nunicipal corporations, |ocated wholly or partially
in the county, excluding the legislative authority of

the city with the greatest popul ation. In granting or
denyi ng such approval , t he boar d of county
comm ssi oners, boards  of township  trustees, and

| egislative authorities of nunicipal corporations shal
act by notion. *** Any method of apportionment adopted
and approved under this section may be revised, anended,
or repealed in the sane manner as it may be adopted and
approved. In the event a nethod of apportionnment
adopt ed and approved under this section is repealed, the
undi vi ded | ocal government fund of the county shall be
apporti oned anong t he subdi vi si ons eligible to
participate therein, commencing in the ensuing cal endar
year, under the apportionnent provided in section
5747.52 of the Revised Code, unless a new nethod of
apportionment of such fund is provided in the action of
repeal . "

The Supreme Court has declared that the statutory schene
inmplies that there nust be a determ nation nmade each year as to the
nmet hod of distribution applicable for the ensuing year.

The Budget Conm ssion adopted a new alternate fornula for use
in the distribution year 1998 (Stipulation, Para. 6) which the Cty
of East Liverpool, which was the city with the greatest popul ation
in Colunbiana GCounty, did not by notion or otherw se approve;
therefore, such formula was not pronulgated in the required manner
prescribed by R C 5747.53 and 5747.63 (Stipulation, Para. 4 and
5).



The three governmental wunits (i.e., [1] the County, [2] the
Cty of East Liverpool, and [3] the remaining politica
subdivisions) did not individually or collectively approve the
creation of a new alternate nethod of allocation or formula
expressly for the allocation year 1997, nor were they asked to re-
adopt or re-approve the alternative formula adopted and approved in
1990 for use in the nmaking of the 1997 allocation of the funds for
distribution in the year 1998.

Whether the 1990 alternative nmethod of apportionment or
formula was properly pronulgated in 1990 or not is here not a
legally relevant issue and therefore no opinion is expressed or
inplied with reference to it since, as a mtter of law, an
alternative nethod of apportionment or formula has a legally

"inplied statutory linmtationof one year.

Andover v. Ashtabula County Budget Conmm ssion (1977), 49 Onio

St.2d 171, at page 174, states:

"The city of Ashtabula has agreed to participate in the
nore flexible method of allocation of funds, yet has
sought to limt its participation by annual resolutions
which conmt it to the "alternative nethod" for the next
succeeding year only. After having considered, in pari
materia, all the Chio statutes pertaining to the annua
distribution of the |ocal governnent fund, we are unable
to agree with the Board of Tax Appeals' decision
requiring that the city be indefinitely |ocked into the
"alternative method,' when it has expressly limted its
participation in that nethod to a definite period of
time and the entire statutory schene inplies an annual
determnation of the method of distribution.™ (Board' s
enphasi s added.)




The legal requirements for the promulgation of an alternative
nmet hod of allocation and distribution of the two funds each year
was further clarified by the Court of Appeals of GChio, Tenth

District, Franklin County, in Union Twp. v. Butler CQy. Budget

Comm (1995), 101 Chio App.3d 212, notion to certify denied, 72
Ohio St.3d 1551, at 220:

"The fact that wundivided |ocal governnent funds are
historically distributed by a method other than the

statutory nethod is not, in itself, evidence that an
alternative nethod of distribution is properly in
existence and is continuously approved by all
subdi vi si ons. Alternative nethods of distribution of

| ocal government funds nust be proposed by the county
budget comm ssion each year and specifically approved by
the tax subdivision required by the statute each year."
(Enphasi s added.)

Seem ngly, while an alternative nmethod of apportionment nmay or
may not be expressly limted by the terns of the approval of an
alternative nmethod by the participating subdivisions or the budget
commssion to one year, such a one year limtation period is
implied by the statutory schenme, according to the Courts’
interpretation of the statutory provisions relating to the
alternative nmethods of allocation or fornulas.

The Board of Tax Appeals further finds and determ nes upon the
record and as a matter of law that no alternative nethod of
apportionment or formula, as authorized and prescribed by R C
5747.53 and 5747.63, was applicable to the Colunbiana County
Budget Conmi ssion's 1997 allocation and the related 1998

distribution of the County's undivided |ocal governnent fund and



undi vi ded | ocal government revenue assistance fund. The allocation
and distribution determined by the Colunbiana County Budget
Comm ssi on based upon the alternative fornula it used in making its
1997 determ nati ons was unreasonabl e and unl awf ul .

IT 1S ORDERED that the 1997 decision of the Col unbi ana County
Budget Comm ssion which made the allocations for distribution in
the year 1998 be and hereby is reversed. The two funds are
therefore subject to allocation in conpliance with the statutory
provi sions of R C. 5747.51 and 5747. 62.

IT I'S FURTHER ORDERED that a certified copy of this decision
and order be sent to the Col unbiana County Auditor, and to each of
the parties hereto by and through their respective counsel or other

representative of record.
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