Pi ne Q- ove Ltd., CASE NO 96- T- 1058

Appel | ant,

(REAL PROPERTY TAX)
(CAWV)

VS.

Frankl in County Board
of Revision and the
Frankl in County Auditor,
DEA SI ON AND CRDER

N e e e e e e e e e

Appel | ees.
APPEARANCES:
For the Appel | ant - Daniel M S ane, Gen.
Par t ner

The Sl ane Co.
261 Wst Johnst own Road
Col unbus, Chio 43230

For the Appel | ees - Ronald OBrien
Frankl in County Prosecuting
ALt or ney

By: Matthew H Chafin

Assi stant Prosecuti ng
ALt or ney

373 South H gh Street

20t h Fl oor

Col unbus, Chio 43215

ENTERED. July 18, 1997

M. Johnson and M. Jackson concur. M. DMnoranjan did not
partici pate.

This natter is before the Board of Tax Appeal s pursuant to
a notice of appeal filed under date of August 20, 1996, by
appel lant, Pine Qove Ltd. Pine Qove appeals from a decision of
the Franklin Gounty Board of Revision, which was certified on

August 13, 1996. Therein, the Board of Revision denied the subject



property "Qurrent Agricultural Use Valuation" (CAW) status for tax
year 1995.

The Board of Tax Appeals now considers this matter upon
the notice of appeal, the statutory transcript certified to the
Board by the Franklin GCounty Auditor, and the record of the
evidentiary hearing. M. Daniel Sane, a representative of P ne
Qove, Ltd., appeared at the hearing and offered his testinony in
support of Pine Qove' s contentions. The county appellees were
represented by counsel, who noved us to affirm the Board of
Revi si on upon the record.

The subject property is identified in the Franklin Gounty
Auditor's records as Permanent Parcel MNunber 220-000274 and is
located in the Plain Township Taxing Dstrict of Franklin County.
The parcel is conprised of approximately 85.05 acres of land. The
subj ect property is inproved with a two-story building that was
erected in 1900. The three bedroomdwel ling is approximately 1,932
square feet in size. The subject is further inproved with a garage,
pol e barn and "flat" barn.

In his presentation before this Board, M. S ane testified
that Pine Gove purchased the subject property in 1974. PFine Qove
operated the subject as a sod farm for nost of the ownership
period. Eventually, however, Pine Gove became aware of sone soil
deterioration. Every time sod was renoved from the farm
approxi nately one-eighth (1/8) of an inch of topsoil was renoved.

Utinately, Pine Gove was advised that it should let the soil lie



fallow for a period of two years. Accordingly, PFine Gove left the
subj ect property fallow during 1993.

In March of 1994, Pine GQove applied to the Lhited Sates
Depar t ment of Agriculture's  (USDA) "Hghly FErodable Land
Gonservation Program™ Athough it appears that the subject
property was considered to be "highly erodable,” the USDA did not
accept the subject property into the program M. Sane testified
that Pine Gove believed it was part of the program In 1995,
however, the Franklin County Auditor asked Pine Gove to provide
him with verification as to the subject's participation in the
pr ogr am Uoon inquiry, Pine Gove learned that the program had
been oversubscribed. Wth the program out of noney, the subject
was not accepted therein. M. Sane testified that Pine Gove went
back to farmng the subject in 1995. Then, in 1996, Pine QGove
leased the subject to a farner, who has since been raising soy
beans on the property.

RC 5713.30 provides the requirements a property nust
satisfy to qualify as | and devoted exclusively to agricultural use:

"As used in sections 5713.31 to 5713.37
and 5715. 01 of the Revi sed Code:

"(A ' Land devot ed excl usi vel y to
agricultural use' means:

"(1) Tracts, lots, or parcels of I|and
totaling not less than ten acres that, during the
three calendar years prior to the year in which
application is filed under section 5713.31 of the
Revised Code, and through the last day of My of
such year, were devoted exclusively to comerci al
ani nal or poul try husbandry, aquacul ture,
apiculture, the production for a conmercial
purpose of tinber, field crops, tobacco, fruits,



veget abl es, nursery stock , ornanental trees, sod,
or flowers or the gromh of tinber for a
nonconmerci al purpose, if the land on which the
tinber is grown is contiguous to or part of a
parcel of land under common ownership that is
ot herw se devoted exclusively to agricul tural use,
or were devoted to and qualified for payments or
other conpensation under a land retirenent or
conservation program under an agreement wth an
agency of the federal government."

To be qualified for CAW status under RC 5713.30(A) (1),
a parcel of property nust be devoted exclusively to agricultural
use for the three years preceding the year for which the status is
sought. Nevertheless, RC 5713.30 offers sonme exceptions to this
general rule. R C 5713.30(A)(4) permts, with some exceptions, an
ower to let the land lie fallow for one of the three years in
guestion w thout jeopardizing the qualification of the property as
bei ng excl usively used in agriculture:

"(4) Tracts, lots, or parcels of land, or
portions thereof which, during the previous three
consecutive cal endar years have been designated as
| and devoted exclusively to agricultural use, but
such land has been lying idle or fallow for up to
one year and no action has occurred to such |and
that is either inconsistent with the return of it
to agricultural production or converts the |and
devot ed exclusively to agricultural use as defined
in this section. Such land shall remain
designated as land devoted exclusively to
agricultural use provided that beyond one year,
but less than three years, the |andowner proves
good <cause as determned by the board of
revision."

It is evident fromthe record and the testinony that the
subj ect property was not farmed in 1993 and 1994. Under RC
5715.30(A) (4), the subject still qualified for CAW status after



the first year of id eness. However, the county argues that once
the land lied fallow for the second year, R C 5715.30(A) (4)
required Pine QG ove to show good cause as to why the subject shoul d
remain on the CAW list. According to the county, Pine Qove
failed to make such a show ng.

Initially, Pine Gove inplies that the subject property
may only be considered as |ying fallow under RC 5715.30(A) (4) for
one year. Pine Qove refers to its belief that it qualified under
the USDA conservation program as reason to continue the
agricultural status of the property. V¢ assune that Pine Qove
nmaintains that the subject qualified as being devoted exclusively
to agricultural use because it was "devoted to and qualified for
payments or other conpensation wunder a land retirenent or
conservation program under an agreement wth an agency of the
federal governnent.” R C 5713.30(A)(1).

Uon review, we find that Pine QGove nay not rely upon
this provision of RC 5715.30(A)(1). The record contains no
evidence that the subject property ever qualified for any
conservation program  The only evidence submtted by Pine Gove
was its application to the program and a determination that the
subj ect could be considered "highly erodable.” (Appellant's Exhibit
1.) Snply because the subject nay have been "highly erodable,"
however, is not proof that the subject property qualified under the
pr ogr am

I ndeed, the record clearly shows that the program had been

over subscri bed. As a result, the subject was not permtted to



participate in the program A though Pine Gove nay have believed
it qualified, we cannot overlook that Pine Gove has provided: (1)
no determnation that the subject qualified for the program (2) no
proof to show that Pine Gove ever received paynents or other
conpensation fromthe USDA, and, (3) no "agreenent” wth the USDA
to denonstrate that Pine QGove participated in the governnent
pr ogr am as expressly required by RC 45715. 30(A (1) .
Gonsequent |y, the Board of Revision was correct in determning that
the subject was lying fallow for the tw years preceding the tax
year in question.

Pine Gove was thus required to denonstrate "good cause"
for the second year of idleness. In the absence of good cause, the
Board of Revision had the authority to find that the subject was no
| onger used exclusively for agricultural use. In the instant
nmatter, we are constrained to find that Pine Gove has failed to
denonstrat e good cause.

Pine Gove again relies upon its mstaken belief that it
was under a USDA soil conservation program As previously stated,
however, Pine Qove has failed to denonstrate that it ever
qualified for the program let the subject lie fallow under an
agreement with the government, or received any paynent therefrom
Pine G ove shoul d have questioned its participation in the program
and taken steps to ensure its status wth the USDA Aven the
conplete lack of docunentation from the USDA we are unable to
conclude that Pine Gove was justified in believing itself to be

under the program Thus, we are unable to find that Pine Gove nay



advance its "mstake" as good cause for letting the subject
property lie fallow for the second year

V¢ do note that Pine Qove asserts that the two-year
fallow period was determned upon a recommendation it received.
Pine Qove had the burden of providing us with evidence of either
this recommendation or the need to let the property lie fallow for
such a tine period. However, Pine Qove has provided neither this
Board nor the Board of Revision with any evidence of such a
r ecomrendat i on. In addition, Pine Gove has failed to offer any
evidence to denonstrate a need to let the property lie fallow for
the two year period. Thus, we are unable to find that Pine Gove
has shown "good cause" under R C 5715. 30(A) (4).

Based upon all of the foregoing, we nust find that the
Board of Revision correctly determned that the subject property
did not qualify wunder RC 5715.30(A) (1) as being devoted
exclusively to an agricultural use. Gonsequently, it properly
denied the "Qurrent Agricultural Use Valuation" for tax year 1995.
Therefore, it is the decision and order of the Board of Tax Appeal s
that the decision of the Franklin CGounty Board of Revision nust be,

and the same hereby is, affirmed. ohi osear chkeybt a



