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M. Johnson, M. Jackson and M. Manoranjan concur.

This cause and natter cones to be considered by the Board
of Tax Appeals upon a notice of appeal filed herein on June 28,
1996. Appel lant appeals from a Journal Entry of the Tax
Comm ssioner, appellee herein, wherein the GComm ssioner denied
appel lant's application for real property exenption for tax year

1994.



The appel | ant, Northcoast Christian Center, is an
evangelical church formed in 1991 and located in Sandusky, Chio.
In 1993, the Church contracted with Perkins Pl aza, Inc. to |lease a
former four-bay novie theater located in the rear of a strip
shoppi ng center. The Church nade significant nodifications to the
building, renoving walls and redesigning nmany of the spaces for
uses necessary to its mnistry.

The original term of the lease is ten years. The |ease
agreenent also obligates the Church to pay its pro-rata share of
real estate taxes and assessnents.

O Decenber 30, 1994, the Church applied for exenption
from real property taxation for that portion of the subject
property which was equal to its pro-rata share of real property
taxes paid to the lessor. The Comm ssioner denied the application.
The Commissioner first found that "[t]he subject property is
unquestionably used by the applicant as a house of public worship".
However, the Comm ssioner concluded that exenption was not proper.

Referring to the language "not |eased or used with a view
to profit"™ contained in RC 5709.07, the Conm ssioner indicated
that the property was managed by a for-profit property nanagenent
corporation, and then concluded that the payment of $21,105
annual ly to a for-profit corporation was a prina facie show ng that
the property was |leased "with a viewto profit".

An appeal to this Board ensued. Not only did appell ant
specify as error the Commissioner's findings relative to RC
5709.07, it also raised constitutional argurments under both the

Chio and Whited States Constitutions. Wile the proper forumto



raise such issues, this Board is a nere repository of evidence
relating to constitutional questions and has no authority to

consider the |legal issues raised. MJ Tel ecommuni cati ons Cor p.

Li nbach (1994), 68 Chio St. 3d 195.

The matter is considered upon the notice of appeal, the
testinony and other evidence presented at the hearing before this
Board, and the argunent presented by counsel.

RC 5715.27(A permts the "owner of any property" to
file an application for the exenption of real property from
t axati on. A lessee who is obligated to pay real estate taxes
assessed against the real property has standing to file such an

appl i cati on. Qeveland &. Wniv. v. Perk (1971), 26 Chio . 2d

The Comm ssioner did not question appellant's standing to apply for
exenption, but found that the requirements of R C 5709.07(A) (2)
had not been net. V¢ hold appellant has standing to nake an
application for exenption in the instant case.

The Comm ssioner rejected appellant's application because
appel l ant | eased property froma for-profit organization. The Tax
Comm ssioner found, as a matter of law that the lessor's profit
from the lease with appellant vitiated the statutory exenption
conferred upon houses of worship. This Board finds that the
Comm ssioner's determnation is based upon a msreading of RC
5709. 07.

R C 5709.07 provides, in pertinent part:

"(A The following property shall be exenpt
fromtaxation:

* k%

V.



"(2) Houses used exclusively for public
wor ship, the books and furniture in them and
the ground attached to themthat is not |eased
or otherwise used with a view to profit and
t hat is necessary for their property
occupancy, use and enj oynent;

* k%

"(OQ As used in this section, 'church' neans
a fellowship of Dbelievers, congregation,
soci ety, cor poration, conventi on, or
association that is forned primarily or
exclusively for religious purposes and that is
not forned for the private profit of any
person. "

In Bexley Village, Ltd. v. Linbach (1990), 68 Chio App.

306, the Franklin CGounty Court of Appeals had the opportunity to
consider the propriety of granting exenption under R C 5709.07(A)
to real property leased by a university. Both Bexley M| age,
Ltd., a for-profit corporation, and its |essee, Capital University,
applied for exenption fromreal property taxation of a parcel of
land owned by Bexley Village, Ltd. and |leased to the Uhiversity.
The Comm ssioner denied exenption, but this Board found exenption
to be proper. Uon appeal, the Court of Appeal s considered whet her
the | easehold interest indicated that the property was "used with a
view towards profit". (Wile the yearly rental in that case was
$1.00, the appellant argued that the for-profit lessor profited by
avoiding real property taxes and nai ntenance expenses it woul d have
i ncurred.)

The Court of Appeals recognized that the words "used with
a view towards profit" are not uncommon throughout the exenption

statutes. The Court then reviewed two Suprene Court cases which

3d



consi dered whether a |eased property was "used with a view towards
profit." Both Rose Inst. v. Mers (1915), 92 Chio &. 252, and

State, ex rel. Boss v. Hess (1925), 113 Chio St. 53, were cases in

whi ch a charitable and an educational organization were each deni ed
exenption for property leased for a profit to non-exenpt |essees
even though the proceeds garnered from the |eases were used for
exenpt pur poses. Finding that critical enphasis was placed upon

the use of the property, rather than ownership, the Court held:

"Were the property is used for educational
pur poses, the property is exenpt fromtaxation
even though it produces inconme for its true
owner . Wien applying the phrase 'not used
with a viewto profit' found in RC 5709. 07,
the court should focus on the use to which the
property is put by the party entitled to
exenption under the statute.”

Following the Court's directive in Bexley M llage, Ltd.

this Board nmust focus on the use the property is put by the party
entitled exenption wunder the statute. V¢ return to the
Comm ssioner's finding that the appellant qualifies as a "house of
publ i c worship". The testinony before this Board is consistent
with the Coomssioner's findings. The Board further finds that the
| ease by which appellant obtains the right to use the property is
not a bar to exenption.

Qur holding herein is consistent with the Suprene Court's
consi deration of "charitable use" under RC 5709.12. In H ghl and

Park QOaners, Inc. v. Tracy (1994), 71 Chio S&. 3d 405, the Court,

citing Gerke v. Purcell (1874), 25 hio &. 229, for the

proposition that exenption fromtaxation is controlled by the use



of property, rather than ownership thereof, held that, under RC
5709. 12, any property used exclusively for charitabl e purposes may

be exenpt fromtaxation. See, also , WIson, Aud. v. Licking APerie

No. 387, F.QE (1922), 104 (hio S. 137 (Property belonging to

institutions of public charity can only be exenpt under the
constitution when used exclusively for charitabl e purposes).
Gonsidering the record, statutes, and case |law the Board
of Tax Appeals finds and determnes that the Tax Comm ssioner erred
when denying exenption to appellant because it |eased the subject
property. Therefore, the decision of the Tax Gomm ssioner nust be,

and hereby is, reverse ohi osear chkeybt ad.



