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The Board of Tax Appeals is considering this natter

Board of Education.

filed by the G ncinnati School
(" Appel I ant™)

Appel | ant  has



appealed from a decision of the Hamlton GCounty Board of
Revision ("BCR') which determned the value of the subject real

property for tax year 1993. The subject property is located in
the city of QOncinnati and is identified on the auditor's
records as parcel no. 145-1-314-02. The val ue determned by the

auditor is as foll ows:

TRUE VALUE TAXABLE VALUE

Land 0 0
Bui | di ng $2, 600, 000 $910, 000
Tot al $2, 600, 000 $910, 000

The val ue determned by the BORis as foll ows:

TRUE VALUE TAXABLE VALUE

Land 0 0
Bui | di ng $ 864, 500 $302, 580
Tot al $ 864,500 $302, 580

In the notice of appeal appellant has alleged that

the correct value is as foll ows:

TRUE VALUE TAXABLE VALUE

Land 0 0
Bui | di ng $2, 600, 000 $910, 000
Tot al $2, 600, 000 $910, 000

The matter has been submtted to the Board of Tax
Appeal s upon the notice of appeal, the statutory transcript
certified by the BOR a notion and nenoranda filed by the
Appel lant, a responsive nenorandum filed by the vcity of
dncinnati, and the evidence adduced at the hearings conducted
her ei n.

The subject property is located in the Convention



Place Mall and consists of three floors of retail store space.
The CGonvention Place Ml also includes a comercial office
tower. The Mall was constructed over real property owed by the
city of dncinnati pursuant to a contract and lease of air
rights. The subject property at the tine of filing of the
conpl aint before the BCR was in the possession of Joseph Reis,
Trustee pursuant to an agreenent and assignment of air rights.
The lease of air rights, and the agreenent and assignnent of air
rights is of record in the offices of the Hamlton GCounty
Recorder, at Lease Book 346, pages 1205, et seq., and Lease Book
348 at pages 400 et seq., respectively. Wth notice to counsel,
copies of the air lease and the assignnent to the Trustee were
provided to the Board and are included in the record. At the
tine of the creation of the air lease, the Hamlton GCounty
Auditor divided the parcel into three separate tax parcels, one
of which containing the retail store space is the subject of

thi s appeal .
1

! For the reasons which follow the Board of Tax Appeals
concl udes that the notion to dismss is not well taken.

As the Oncinnati city solicitor properly points out in
the nenorandum the Miirfield Case concerned an issue of
valuation of property unencunbered by the property owners'
association deed restrictions; and the GCourt affirmed the
rationale in Aliance Towers Ltd. v. Sark Gy. Bd. of Revision

(1988), 37 hio S.3d 16. Miirfield did not address any issue
involving jurisdiction of either the BCR or the Board of Tax
Appeal s over a conplainant holding air rights under a |ease
agreenent. Nor was the Court concerned

with the propriety of the auditor creating separate tax parcels
to reflect separate interests in the real property. The Suprene
Gourt has recogni zed that separate estates or interests in air
rights may be created and owned by different entities. In
Golunbus Bd. of Hin. v. Tracy (1995), 73 Chio &.3d 75, the




conveyance by quit claimdeed of air rights for seven floors to
a commercial enterprise did not affect the charitable exenption
enjoyed by Franklin County over the land and the first three
floors occupied by the Gant Medical Center.

The Supreme Court has also indicated that it wll not be
bound by an auditor's nunbered parcels but value of real
property nmay be dependent upon its potential use as an economc
unit. Park Rdge G. v. Franklin GQy. Bd. of Revision (1987), 29
Chio St.3d 12.

The Supreme Court has held nost recently that taxpayers
have standing to seek a decrease in the valuation of real
property if they are the party affected, i.e., one upon whomthe

decrease wll have a naterial effect because it wll reduce
taxes, wthin the purview of RC 5715.13. Mddleton .
Quyahoga Qy. Bd. of Revision (1996) 74 Chio &.3d 228. I'n
earlier cases, such as, Trebnmal Constr., Inc. v. Quyahoga Qy.

Bd. of Revision (1986), 29 Chio App. 3d 312, the Court held that
a taxpayer holding a long-termground | ease which required it to
pay the real estate taxes had standing to file a decrease
conplaint with the Board of Revision. Moreover, the Court
stated, "as the tax board noted, this conplainant 'is the true
party in interest."" In Park Investnent Co. v. Bd. of Revision

of Quyahoga Qy. (1962), 115 Chio App. 523, the Court held that
the hol der of a 99-year |ease, renewabl e forever, is the proper
party to file an appeal to the Court of Common Pleas from an
adverse ruling of a Qounty Board of Revision involving the
val uation of such property. In Nane Brand Furniture Wrehouse,

Inc. v. Quyahoga Qy. Bd. of Revision (1987), 41 Chio App. 3d
47, the Court held that in an appeal to the Court of Common
M eas, a subtenant could substitute the |andowner as the real
party in interest, where the |andowner authorized the subtenant
to chall enge the tax in the | andowner's nane.

Smlarly, this Board has allowed holders of long term
renewable leases to file property tax reduction conplaints.
WUoper Arlington Aty School s v. Franklin GQy. Bd. of Revision

(Nov. 5, 1993), B.T.A No. 91-G 1673, unreported. In Gharles F
Schiear, Jr., Trustee and Kenwood P aza Limted Partnership V.
Hamlton Gy. Bd. of Revision (Aug. 14, 1992), B.T.A No. 90-K-
1577, unreported, we determned that a |lessee has standing to
bring an appeal to this Board when authorized to do so by
express provisions in the | ease agreenent. W stated:

"Lazarus filed this appeal as the

lessee and agent of the appellant, in
accordance wth the express provisions of
its |ease agreenent. By virtue of such

| ease agreenent, Lazarus may be deened a
taxpayer and stands in the stead of the
record title ower. As such, Lazarus has
standing and properly initiated an appeal,
and may be a party.”



In Sutton Gove Limted Partnership Tradition Living

Comunities, Inc. v . Hamlton Qy. Bd. of Revision (Mar.

1993), B T.A No. 90-G 1261, unreported, this Board allowed the
holder of the leasehold inprovenents to perfect an appeal
chal lenging valuation to this Board. The county had sought to
have the appeal dismssed because it did not challenge the

"total valuation"” of the parcel as required by RC 5715.19(A).

See also, Myers v. Mntgomery Gy. Bd. of Revision (Feb. 10,

1988), B T.A No. 85-D 762, unreported, where the holder of a
long termlease was allowed to perfect an appeal to this Board
on behal f of the owner-|essors.

The separate interests in the property \were
voluntarily entered into between the city of dncinnati, owner
of the land, and the lessee of the air rights for the
devel opnent and use of the Convention P ace Mall. The Trustee
as a successor to the devel oper has a separate interest in the
retail space in the Convention Place Mall. The Auditor properly
separated the property into three tax parcels to conform wth
these three different economc interests.

Upon consideration of all of the foregoing and the
applicable law, the Board of Tax Appeals finds that the BOR had
jurisdiction of the conplaint filed in this matter and further
that this Board has jurisdiction of the appeal fromthe BOR s
deci si on and determ nati on of val ue.

It is therefore CROERED that the notion of the

G ncinnati Board of Education be, and the same is hereby de nie

ohi osear chkeybta .



It is further CRDERED the this appeal be scheduled for an

evidentiary hearing to determne value of the subject property.



