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This cause and matter is before the Board of Tax Appeal s
as a result of a notice of appeal filed on February 5, 1996, by
appel lant, Newfield Publications, Inc. Appel | ant appeal s a final
determ nation of the Tax Comm ssioner, dated Decenber 18, 1995,
wherein said official denied objections to a use tax assessnent
whi ch had been issued for the period of April 1, 1991 through June
30, 1993. The Tax Conmi ssioner did, however, conditionally remt a
portion of the penalty which had been assessed.

W now proceed to consider this appeal based upon

appel l ant's notice of appeal, the statutory transcript certified by


http://www.sconet.state.oh.us/rod/documents/0/1999/1999-ohio-312.doc

the Tax Comm ssioner, the record of the hearing convened before
this Board on Cctober 31, 1996 and the witten briefs which have
been submtted by counsel. |In addition to the docunentary exhibits
which were introduced on its behalf, at this Board s hearing
appel | ant presented the testinony of two wtnesses: Andrew M MarXx,
a former enployee of appellant famliar with the systens in issue;
and Vilis Donis, an enployee of appellant who was involved in
appel lant's original acquisition of the itenms in issue and their
subsequent transfer to Neodata, the conpany which has since
acquired the itenms in issue.

Appellant is engaged in the business of selling books,
both juvenile and adult, decks of cards and children's toys. These
itens are packaged at appellant's distribution facility located in
Fairfield, Chio' and transported to United States Postal Service
bulk mail centers for ultimate delivery to appellant's custoners.
Marx described appellant's packaging of its products as follows.
Al t hough sone books, depending upon their size, may be placed into
i ndividual cartons manually, nost of appellant's products are
placed into flat cartons by its "Series 1,000" nachine. These
i ndi vi dual packages, which are the packages ultimately delivered to
appel l ant's custoners, are then closed, sealed and |abeled with a

bar code.

YInitially, appellant's distribution facility was located in
Col unbus, Cnhio. However, in August 1992, appellant's distribution
operations were transferred to Fairfield, OChio. The itens whose
purchases are at issue in this appeal were purchased for use at the
Fairfield, Chio facility.



Thr oughout the packaging process, the individua
packages are transported on Autonotion conveyor equipnent which
allows themto travel without interruption from machine to machine.
Marx indicated the length of the conveyor equipnent utilized at
appel lant's facility is a specific design feature intended to all ow
the sorting process to catch-up with the actual packaging of
appel  ant' s products. Phot obeans are in place at various points
t hroughout the process which nmonitor the novenents of packages and,
in the event there is a back-up, cause each piece of equipnment to
shut down.

Once they are sealed and |abeled, the packages then
enter the "Kosan sortation systenl ("Kosan"), referred to in the
industry as a "tilt tray machine.” As the packages enter the
Kosan, the package is weighed in order to ensure appropriate
postage is placed on it. At the sane tinme, the bar code on the
package is scanned to ascertain its ultimate destination.
Dependi ng upon where the individual package is to be delivered, it
will travel on the Kosan to one of seventy-four sortation
destinations where, by virtue of the tilt trays, it wll be placed
into a large «corrugated cardboard container. These | arger
contai ners, which are approxinmately seven feet tall and four foot
square, are used only to transport the individual itens to the bulk
mai |l centers.

The itenms whose purchases appellant clains are exenpt
from taxation are conprised primarily of the Kosan and the
Aut onoti on  conveyor equi prrent . That portion of appellant's
packagi ng operations which places products into individual packages

is not in issue in this appeal.



In his final determnation, the Tax Comm ssioner
concluded that the itens at issue were "used for various functions
before and after packaging, but are not used in packaging as that
term is defined in the statute.” As a result, he denied
appel lant's claim that the purchases of the Kosan and the
Aut onot i on conveyor equi pment were exenpt from tax. On appeal,
appel l ant has specified the following as error:

"THE AMOUNT COF USE TAX INCLUDED IN THE FI NAL

DETERM NATION IS INCORRECT DUE TO, BUT NOT
LIMTED TO, THE FOLLON NG REASONS:

"1. The Final determnation and Assessnent
unlawfully inposes a sales/use tax upon

pur chases of nmachi nery, equi pnent, and
materials for use in packaging tangible
personal property sold at retail. R C

5739. 01( B) ( 15).

"2. The Final Determnation and Assessnent
unlawmful ly inmposes a sal es/use tax tw ce upon
a single purchase of tangible personal
property. Pursuant to R C 5739.02, it is
intended that a sales/use tax be |evied upon
the sane transaction once?

" 3. The aforenentioned Final Determnination
and Assessnent includes and does not abate
penalties and penalty interest notw thstanding
the follow ng facts:

Newfield did not intentionally disregard
the sales and use tax laws of the State of
Oni o;

Newfield attenpted, to the best of its
ability, to conply wth OChios use tax
reporting requirenents;

°No evi dence was presented at hearing with respect to this claimnor
was any |egal argunent advanced by appellant in its post-hearing
brief. VW will therefore presune that appellant has now waived
this specification of error.



"- Newfield is registered and currently
files its Consumers' Use Tax Accounts on a
tinmely basis;

"- Newfield extended its full cooperation
and assistance to the Agent throughout the
course of the audit and the audit review
nmeeting; and

" Newfield believes that many of the
assessed purchases involve conplicated issues
with regard to the applicability of sales and
use tax.

"Wherefore, Newfield had requested, in its
tinely filed Petition for Reassessnment, full

abatement of any and all penalties included in
t he Assessnent." (Enphasissic.)

In an appeal from a final determnation of the Tax
Comm ssioner, an appellant shoulders an affirmative burden to
denonstrate error in the factual findings nmade by that official.

In Federated Dept. Stores, Inc. v. Lindley (1983), 5 Chio St.3d

213, the Suprene Court stated:

"[When an assessnent is contested, the
t axpayer has the burden '*** to show in what
manner and to what ext ent *orx t he
comm ssioner's investigation and audit and the
findings and assessnents based thereon, were
faulty and incorrect.” I1d. at 215.

The preceding was reaffirmed in Al can A um num Corp. V.

Li mbach (1989), 42 Chio St.3d 121:

" Absent a denonstrati on t hat t he
comm ssi oner's fi ndi ngs are clearly
unr easonabl e or unl awf ul , t hey are

presunptively valid. Furthernore, it is error
for the BTA to reverse the comm ssioner's
determ nati on when no conpetent and probative
evidence is presented to show that the

comm ssioner's determnation is factually
i ncorrect. ForA Id. at 124. (Gtation
omtted.)



It is therefore incunbent upon a taxpayer challenging a finding of
the Tax Commi ssioner to rebut the preceding presunption and

establish a clear right to the relief requested. Bel grade Gardens

v. Kosydar (1974), 38 hio St.2d 135; Mdwest Transfer Co. V.

Porterfield (1968), 13 Chio St.2d 138.

Pursuant to R C 5739.02, an excise ("sales") tax is
levied upon all retail sales made in Chio. By virtue of RC
5741.02, a simlar tax is inposed upon the storage, use or
consunption in this state of any tangible personal property or the
benefit realized in this state of any services provided. R C
5741. 02( A). If the transaction is not subject to sales tax, it
follows that it is also excepted from the inposition of use tax.
R C 5741.02(0C. G ven the conplenentary nature of these taxing
provisions, we will refer only to the applicable sales tax statutes
within the remai nder of our decision.

As previously indicated, appellant challenges the Tax
Comm ssioner's denial of the packaging exenption with respect to
its purchases of the Kosan and Autonotion conveyor equipnent.
Rel ative in this regard, R C. 5739.02(B)(15) exenpts from taxation:

"Sales to persons engaged in any of the
activities in division (E)(2) or (9) of
section 5739.01 of the Revised Code, to
persons engaged in making retail sales, or to
persons who purchase for sale from a
manuf acturer tangible personal property that
was produced by the manufacturer in accordance
with specific designs provided by the
purchaser, of packages, including materials
and parts for packages, and of nachinery,
equi prent, and naterial for use primarily in
packagi ng tangi bl e personal property produced
for sale by or on the order of the person
doing the packaging, or sold at retail.
Packages include bags, basket s, cartons,
boxes, cans, bottles, bindings, wappings, and



other simlar devices and containers and
' packagi ng' means pl acing therein.®

Two requirenments nmust be nmet in order for a purchase to
be exenpt fromtax pursuant to R C 5739.02(B)(15): (1) the itemin
issue nmust be purchased by an entity either engaged in
manufacturing or nmaking retail sales; and (2) the item so purchased
must be used primarily in packaging tangible personal property
produced for sale. The parties apparently agree that appellant is
engaged in an enterprise of the +type described in RC
5739.01(E)(2) in that it nakes retail sales to its custoners. Wth
respect to the second requirenent, the parties also agree a
package, in this case a large cardboard container, nust restrain

novenent in nore than one plane of direction. Cust om Bever age

Packers v. Kosydar (1973), 33 Chio St.2d 68. The point upon which

t hey disagree involves whether the packagi ng exenption extends to
the present situation in which an item already packaged for
delivery to the end-consuner, is placed in a container for
transportation from appellant's packaging facility to a bulk
mailing center. For the reasons which follow, we conclude that the
exenption does not so apply and that the itens at issue are not
entitled to the exenption set forth in R C 5739.02(B)(15).

In Hawthorne Mellody v. Lindley (1981), 65 Chio St.2d

47, the Suprene Court considered the application of the packagi ng

SR C. 5739.02(B)(15) was anended on several occasions throughout the
audit period. The version quoted above, to which both parties have
referred, becanme effective January 1, 1993. As it appears that the
issue in this case is unaffected by the various statutory changes,
this Board |likewi se refers to the January 1, 1993 version of RC
5739. 02(B) (15).



exenption to a portion of an overall conveyor system which
unst acked and cl eaned returned plastic and wire mlk cases and then
transported the cases to another part of the taxpayer's operations
where they would be repacked with filled mlk cartons. Rej ecti ng
the Tax Commissioner's argunent that the conveyor system was not
entitled to the packaging exenption because it was not used to
pl ace the product into the package, the court held:

"The issue presented is whether this portion
of the conveyor system shoul d be considered as
a separate piece of machinery or equipnent
used to unstack, clean and convey mlk cases
(packages); or, alternatively, as an integra
part of machinery or equi pnment used in placing
mlk cartons (tangible personal property
produced for sale) in mlk cases (packages).
Only in the latter case would this portion of
t he conveyor system be excepted from taxation
under R C. 5739.02(B)(15). ***

"The record indicates that the portion of the
conveyor system at issue is an integral part
of machi nery or equi pnent used in placing mlk
cartons in mlk cases. This portion unstacks
and cleans plastic and wre mlk cases
returned from custoners and then conveys them
to a machine which places filled mlk cartons
in these mlk cases. Si mul taneously, in
another portion of the system mlk cartons
are filled, conveyed and | oaded into the above
machine. After the mlk cartons are placed in
the mlk cases, the mlk cases are
automatically stacked, and then conveyed to
del i very trucks.

"Based upon the above evidence, we find that
the portion of the conveyor systemat issue is
an integral part of the nmachinery or equi pnent
used in placing tangible personal property
produced for sale (mlk cartons) in packages

(mlk cases). Thus, this portion of the
conveyor system is excepted from taxation
under R C. 5739.02(B)(15)." Id. at 52-53.

(Footnote omtted.)



Thereafter, in Kroger Co. v. Linbach (1990), 53 io

St.3d 245, the court reaffirned the preceding decision and this
Board's application of it, when we found exenpt those "itens
conprising the product-packaging lines, based on its finding that
they were used in "an integrated activity and an essential part of
t he packaging activity[.]'" The Suprenme Court again rejected the
Tax Comm ssioner's argunment that entitlement to R C 5739. 02(B)(15)
is restricted to only those "purchases of packages or equi pnent for
use in packing tangible personal property produced for sale and
used directly in inserting such product into the package." 1d. at
246.

On February 12, 1992, the Suprene Court decided two

cases in which claimwas nmade to the packaging exenption. In Ball

Corp. v. Linbach (1992), 62 Chio St.3d 474, the court reversed this

Board's finding that the taxpayer's purchases of an autonated
carton-formng systenf and an automated conveyor system were
entitled to the R C 5739.02(B)(15) exenption. The carton-formng
system was briefly described by the court as one producing cartons
whi ch the taxpayer sold to its custoners, while the conveyor system
was described as being "used to nove constructed cartons to a work

station where partitions were inserted by an enployee and from

‘Wth respect to the carton-formng system the matter was renanded
in order for us to determne whether it was excepted fromtax "as
machi nery or equi pnent used directly in the production of tangible
personal property for sale by manufacturing or processing as
contenplated by former RC 5739.01(B)." Id. at  480.
Subsequently, this Board found that the carton-formng equi pment so
qualified. See Ball Corp. v. Linbach (July 17, 1992), B.T.A No
88- H 1091, unreport ed.




there to a packaging point where 'the packer would install the
bottles into the cartons."" 1d. at 476.

In Union Carbide Corp. v. Linbach (1992), 62 Chio St. 3d

548, although affirmng this Board s determnation that the
t axpayer's packaging of batteries was exenpt pursuant to R C
5739.02(B)(15), the court disabused the notion that, as argued in
the present case by appellant, a continuous packaging operation
warrants exenption to all equi pment used therein:

"In Kroger Co. v. Linbach (1990), 53 Chio
St.3d 245, at 247 *** we stated:

"'The BTA was correct to follow the analysis
of Hawthorne Mllody and its action was
reasonabl e and | awful .’

"In Kroger, supra, the BTA found that 'the
items conprising the product-packaging |ines
*** were used in "an integrated activity and
an essential part of the packaging activity"

*** ' 1d. at 246 ***.  The Kroger decision
ratified our holding in Hawthorne Ml lody v.
Lindley (1981), 65 Chio St.2d 47 ***, I'n

Hawt horne Mel | ody, supra, we acknow edged the
correctness of the Tax Conm ssioner's strict
construction requirenent for exceptions from
taxation, but granted exception because the
particular portion of the taxpayer's conveyor
system was not 'considered as a separate piece
of *** equipnment used to unstack, clean and
convey mlk cases (packages)' but rather 'as
an integral part of *** equipnment used in
placing mlk cartons (tangible personal
property produced for sale) in mlk cases
(packages).' 1d. at 52 ***. By affirmng the
finding of the BTA and by enbracing the
| anguage of Hawthorne Mellody, supra, we do
not reject our earlier determnations relative
to the appropriate construction of t ax
statutes or to the propriety of separating
itenms of tangible personal property from a

system of manuf act uri ng, processi ng, or
packagi ng. Rat her, we reiterate our
conclusion that we wll examne particular

items of nmachinery, equipnent or nmaterial
all eged to be excepted fromtaxation by reason

10



of the function they perform"® 1d. at 549-
550. (Parallel citations omtted.)

See, also, Anheuser-Busch, Inc. v. Tracy (Cct. 24, 1997), B.T.A

Nos. 95-T-922, et seq., unreported, appeal pending Sup. C&. No. 97-
2443.

As previously indicated, appellant asks that we find
exenpt its purchases of equipnent which repackage the itens it
sel I s because larger cartons constitute a "package" and because its
packagi ng operations are part of integrated plant system Wi | e
appel l ant repeatedly refers to the itens in issue as being part of
its continuous, uninterrupted and integrated packagi ng operations,

as pointed out by the court in Union Carbide, the use of the itens

t hemsel ves nust be reviewed in order to determne their taxable
stat us. In conducting such a review in this case, although we
agree with appellant that the larger cartons in which individual
packages are placed are indeed packages thensel ves, we cannot agree
that the itens at issue fall within the purview of the exenption.

R C 5739.02(B)(15) applies to machinery, equipnment and
materials used "in packaging tangible personal property produced
for sale *** or sold at retail[.]" The Kosan and Autonotion
conveyor equipnment are not wused in packaging the items which

appel l ant sells at retail, i.e, books, cards and toys, because such

°In reaching this conclusion, the court, earlier in its decision,
made the following reference to R C. 5739.02(B)(15):

"In analyzing the applicability of this exception
we '*** focus upon the distinct function of each
item of tangible personal property subject to
assessnment and its relationship to' the packaging
pr ocess. Bird & Son, Inc. v. Linbach (1989), 45
Chio St.3d 76, at 79 ***." 1d. at 549.
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items have already been packaged by the tinme they reach this
equi prrent . I nstead, the Kosan and Autonotion conveyor equi pnrent
are used by appellant, after the packagi ng process contenpl ated by
R C. 5739.02(B)(15) has been conpleted, to weigh, sort and bundle
t hese individual packages in bulk for transporting themto the nmail
center fromwhich they are sent.

As additional support for its claim appellant has cited
several decisions of this Board in which itenms involved in the
"repackagi ng" of goods sold at retail have been granted exenption.

See, e.g., Avon Products, Inc. v. Lindley (Sept. 11, 1984), B.T.A

No. 82-F-104, unreported; The Limted Stores, Inc. v. Tracy (Mar.

18, 1994), B.T.A No. 091-K-1287, unreported. However, we find
t hose cases distinguishable fromthe present one in that the I|arger
containers in which snmaller ones were placed in those instances
were actually used to ship the goods to sales representatives or
i ndividual retail stores. In this case, the large cardboard
containers, which are either reused or discarded by the mail
centers after the packaged itens are renoved, serve nerely as a
device for transporting appellant's packaged products to a nail
center.

Appel | ant al so asserted in its notice of appeal that the
Tax Conm ssioner's decision to conditionally reduce penalties is
erroneous. Wiile appellant's assistance in the underlying audit is
to be comended, we are wunable to conclude that the Tax
Comm ssi oner abused his discretion in declining to remt penalties

in their entirety. See Huffman v. Hair Surgeon, Inc. (1985), 19

Chio St.3d 83. Indeed, by conditionally remtting a portion of the

penalty it appears that the Tax Commi ssioner took into
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consideration appellant's actions. See Gen. Mditors Corp. v. Tracy

(Feb. 25, 1994), B.T.A No. 91-K-1558, unreported, at 14-16,
affirmed (1995) 73 Chio St.3d 29, 32, affirmed on other grounds
(1997) __ U.S.

Based upon the foregoing, it is the decision of the
Board of Tax Appeals that appellant's specifications of error are

not well-taken and they are therefore overruled. Accordingly, it

is the order of this Board that the Tax Conmm ssioner's final

determ nation nust be, and hereby is, affirnmed. ohi osear chkeybt a
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