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The Board of Tax Appeals is considering this natter
pursuant to a notice of appeal filed herein by Janes R QG eene, Jr.
("Appel lant") Appellant has appeal ed fromsix final determnations
of the Tax Comm ssioner which denied appellant's incone tax refund
clains for tax years 1977 through 1992. The final determnations
are simlar wth the exception of the anount of refund being
sought, the filing date of the Application for Personal |ncone Tax

Refund, and the due date of the respective returns. ! Therefore only

The refund being sought for the 1977 tax year is listed as

' $8. 00/ pl us unknown'. The refund bei ng sought for the 1978 tax
year is listed as '$0.00/plus unknown'. The refund bei ng sought
for the 1979 tax year is listed as '$1, 009. 63/ pl us unknown'. The
refund bei ng sought for the 1980 tax year is listed as 'unknown'.
The refund bei ng sought for the 1981 tax year is listed as



the final determnation for tax year 1977 is totally reproduced

herein as foll ows:
"This matter involves a claim under
RC 5747.11 for refund of '$8.00/plus
unknown' .

"The appl i cants have filed an
Application for Personal |ncone Tax Refund for
the 1977 tax year, stating their contention as

follows: 'I1T-1040 filed, can't renenber if
received refund or nmade a paynment if any tax
was due. This application is to help Tax

Comm ssioner and staff to better apply Sec
5703.47 RC (sic) and 5747 of the Revised
Code. (Note: interest, penalty, or fees not
i ncl uded. )’ This contention is not wel
t aken. 2

' $231. 80/ pl us Unknown Assessnent'. The refund bei ng sought for the
1982 through 1992 tax years is listed as 'unknown/ $246. 00'

“The second paragraph of the Final Determination for the 1978 tax
year reads: "The applicants have filed an Application for Persona
I ncome Tax refund for the 1978 tax year, stating their contention
as follows: 'filed only to have Tax Department check to see if any
past refund was applied to this tax year and/or if any tax paynent
is due. (Note: not including interest, penalty, or fees).' This
contention is not well taken."

The second paragraph of the Final Determnation for the 1979 tax
year reads: "The applicants have filed an Application for Persona
I ncome Tax Refund for the 1979 tax year, stating their contention
as follows: 'I1T-1040 filed as required to hel p Tax Comm ssi oner
staff assess proper taxes and apply refund, payments, plus correct
any erroneous, and unknown col |l ections. (Note: Not including
interest, penalty, or fees)." This contention is not well taken."

The second paragraph of the Final Determnation for the 1980 tax

year reads: "The applicants have filed an Application for Persona

I ncome Tax Refund for the 1980 tax year, stating their contention

as follows: '"IT-1040 required for 1980, plus unknown status of
previous year(s) (1977, 1978, 1979) to include illegal or erroneous
paynent to Treasure (sic) of State of Chio (Note: not incling (sic)
interest, penalty, or fees)." This contention is not well taken"

The second paragraph of the Final Determnation for the 1981 tax
year reads: "The applicants have filed an Application for Persona
I ncome Tax Refund for the 1981 tax year, stating their contention
as follows: 'I1T-1040 filed as per 1981 tax requirenent, plus
unknown status of previous four (4) years (1977, 1978, 1979, and
1980). (Note: not including interest, penalty, or fees).' This
contention is not well taken"



"RC 5747.11, as in effect for the
period at issue, provides the statute of
l[imtations t hat appl i es to ref und
applications, in pertinent part:

"Applications for refund nust be filed
wth the commssioner within four years from
the date of the illegal, erroneous, or
excessi ve paynent of the tax.'

"In Lee v. Tracy (1995), 71 Chio St. 3d
572, the Chio Suprenme Court interpreted RC
5747.11 as fol |l ows:

"R C 5747.11 enpowers the comm ssi oner
to refund illegal, erroneous, or
excessi ve paynents of income tax if the
taxpayer files an application for
refund within four years fromthe date
when a return is tinmely filed or should
have been filed. Thus, Lee (the
taxpayer) had wuntil April 15, 1991,
four years from the due date of his
1986 inconme tax return ... to apply for
a refund. Since he failed to so apply,
the commssioner correctly dismssed
his refund application, and the BTA
appropriately af firmed t he
commi ssioner's order."'

"In the instant case, the applicants'
Application for Personal |nconme Tax Refund was
dated June 14, 1994. ® Information in the file

The second paragraph of the Final Determnation for the tax years
1982 through 1992 reads: "The applicants have filed an Application
for Personal Income Tax Refund for the years at issue, stating
their contention as follows: 'This claimis filed, in order too
(sic) conplete this Taxpayer(s) (sic) status and justify any or all
actions conpl eted by special staff of the State Tax Legal
Departnent, collection departnent, and Chi o departnent of taxation
income tax Dvision (sic), for the State Tax Conm ssioner of Chio'.
This contention is not well taken".

*The final determination for tax year 1977 lists the date of

appel | ants' Application for Personal Income Tax Refund as June 14,
1994. Their 1977 Chio incone tax return was filed in March, 1978.

The final determnation for tax year 1978 lists the date of

appel | ants' Application for Personal Income Tax Refund as June 21,
1994. Their 1978 Chio incone tax return was due to be filed by
April 15, 1979.



indicates that the applicants filed their 1977
Chio incone tax return in March 1978.  Thus,
the applicants filed their refund claim nore
than four years after they filed their return
and their application cannot be consi dered.
"Assumng, arguendo, that the applicants

had net the four year statute of limtations
of RC 5747.11, the applicants have not
raised a contention as to the propriety of the
anount of tax paid or stated a reason why they
be granted a refund.

"Accordingly, this matter is dismssed."

The nmatter has been submtted to the Board of Tax
Appeals upon the notice of appeal, the statutory transcripts
certified herein by the Tax Comm ssioner, and the evidence adduced
at the hearing conducted herein.

The appellant has filed refund clains for income taxes
al l eged to have been overpaid for tax years 1977 through 1992. The
statute of limtation within which refund clains nust be filed is
provided in RC 5747.11 which provides in pertinent part:

"Applications for refund shall be filed
with the tax comm ssioner, on the form

The final determnation for tax year 1979 lists the date of
appel | ants' Application for Personal Income Tax Refund as June 14,
1994. Their 1979 Chio incone tax return was filed in April, 1980.

The final determnation for tax year 1980 |lists the date of
appel | ants' Application for Personal Income Tax Refund as June 14,
1994. Their 1980 Chio incone tax return was filed in May, 1981.

The final determnation for tax year 1981 |lists the date of
appel | ants' Application for Personal Income Tax Refund as June 14,
1994. Their 1981 Chio incone tax return was due to be filed by
April 15, 1982.

The final determnation for tax years 1982 through 1992 lists the
date of appellants' Application for Personal |Income Tax Refund as
June 21, 1994.



prescribed by him wthin four years fromthe

date of the illegal, erroneous, or excessive

payment of the tax, "

RC 5747.11 has been construed by the Chio Suprene

Gourt in Lee v. Tracy (1995), 71 Chio S. 3d 572, wherein the Court

determned that the Tax Comm ssioner correctly dismssed a refund
application which was not filed within four years from the date
when the return should have been filed. The tax years at issue
herein are from 1977 through 1992. The appel lant's applications
for refund were filed on June 14, 1994 and June 21, 1994.
Therefore, for tax years 1977 through 1989, the refund applications
were filed nore than four years after the returns were due. The
decision in Lee, is premsed upon paynents of w thheld tax which
had been made during the 1986 tax year, and nore than four years
before the refund application. Accordingly, those applications
filed nore than four years after the return was due and payment
nade cannot be considered; however, paynents were nade upon two
assessnents, nos. 282198-3831 and 285170-0190 within the limtation
period. The former assessnent related to the 1979 return, and thus
we nay have jurisdiction to consider that return.

The applications also were tinmely for tax years 1990
t hrough 1992. The Tax Commssioner denied the claim for these
years because the appellants failed to raise a contention as to the
propriety of the anount of tax paid or stated a reason why they
should be granted a refund. A the hearing conducted herein the
appellant simlarly failed to state why he should be granted a
refund, or why the final determnation of the Tax Conm ssioner was

i ncorrect.



It is axiomatic that findings of the Tax Conm ssioner

are presunptively valid. A can A um num Cor p. v. Linbach (1989),

42 Chio &. 3d 121. It is incunbent upon a taxpayer challenging a

decision of the Tax Commissioner to rebut that presunption and

establish a right to the relief requested. Hat chadorian v. Lindl ey
(1986), 21 (hio S. 3d 68; Bel grade Gardens, Inc. v. Kosydar
(1974), 38 (hio S. 2d 135 Chio Fast Freight v. Porterfield

(1972), 29 Chio S. 2d 69; Mdwest Transfer CQo. v. Porterfield

(1968), 13 Chio S. 2d 138; National Tube v. Qander (1952), 152

Chio St. 407. Wien no conpetent and/or probative evidence is
devel oped and properly presented to this Board to establish that
the Tax Commssioner's determnation is clearly unreasonable or

unlawful, said finding is presumed to be correct. A can A um num

Corp. v. Linbach, supra; Hatchadorian v. Lindley, supra.

At the outset, we nust comment on the fact th at the
various returns upon which M. QG eene seeks refunds conmence with
the year 1977. The refund applications represent the first fornal
admnistrative relief sought by the taxpayer. During the period
from 1977 to 1981, the Tax Commi ssioner issued three assessnents.
Unfortunately, M. Geene did not contest any of these assessments
by petition for reassessnent. Finally, when these nmatters first
formal |y cane before the Tax Comm ssioner, the tax returns had been
dest r oyed. M. Geene also does not have copies of the returns
from which he mght denonstrate the clained error on the part of
the Coomssioner. At the hearing before the Board, M. G eene was
unabl e to describe what disputed natters gave rise to any of his

cl ai ns.



The only records we find in the statutory transcript

that are hel pful, is a docunent heade d FILING HSTCRY at pages 10

and 11, and a copy of a 1979 VAR ANCE ASSESSMENT i ssued agai nst M.
Qeene. The variance assessnent indicates that on line 15 of the
1979 return, there was a clained overpaynent of $827.99, a refund

of $810.22 was paid, and the bal ance $17.77 was to be credited to
1980 state incone tax liability. The return as filed was corrected

by the Tax Commissioner with increased tax due to $842.18, which
reflects the clai ned overpayment fromthe 1979 return as filed, and
the calculated tax due of $14.19. Wen this sumwas not paid, it
was assessed. UWnfortunately, M . QGeene did not file a petition
for reassessnent as provided by RC 5747.13, and the assessnent
became final and subject to collection which occurred. At the
hearing before the Board, M . QGeene adnmtted to receiving $810. 22
by check from the state. (R 16, 37) Nowhere in the record,
however, is there any justification by M . Qeene that he was
actually entitled to this refund anmount, which was clai med upon the
1979 return. It is certainly regrettable that this natter has
continued over this extended period of time, and that it was never
resol ved t hrough the normal adm ni strative process.

V¢ have carefully reviewed the record in this
proceeding; and we find no evidence submtted by M . Qeene which
shows that the final determnation of the Tax Conm ssioner was not
correct. It is therefore CROERED that the final determnation be,

and the same is, hereby affirmed. ohi osear chkeybt a



