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"If you disagree with the Board' s decision, you have thirty (30) days
to file with the Board of Tax Appeals or Common Pleas Court.
Additional information on the appeal process can be obtained by
calling Rod Dew at 328-2659."

It is inportant to note at this juncture that no reason is expressed in the
BCR s decision for its disnissal.

On Septenber 24, 1996, the BOR certified to this Board a transcript of the
record of its proceedings pertaining to the original conplaint and all evidence
offered in connection therewith. R C 5717.01 Appellees' counsel entered his
appearance on Cctober 18, 1996. A hearing was schedul ed before the Board of Tax
Appeal s on March 3, 1997.

On February 24, 1997, appellees' notion to dismss this appeal was filed,
albeit untimely under Chio. Adm GCode 5717-1-12, for the reasons set forth in the
attached nmenorandum in support of the notion, which included factual assertions
and an exhibit extraneous to the transcript of the record filed by the BOR
Counsel clains support for this motion to dismiss in the case of LCL Incone

Properties v. Rhodes (1995), 71 Chio St3d 652.

On February 28, 1997, by facsimle transmssion, a stipulation was filed on
behal f of all parties hereto, bearing a signature of their respective counsel.
The body of the stipulation states:

"It is hereby agreed to and stipulated by and between the
parties, through their respective counsel, that it is requested by

both parties that the issue of jurisdiction and remand be deci ded on

the record submtted and that the oral hearing be waived.

"It is further agreed to and stipulated that the Board of Tax
Appeal s of Chio may enter an order accordingly."
The burden of proving an d establishing the requisite facts in support of

the notion to disnmiss rests with the Appel | ee BOR
The parties have stipulated the waiver of the hearing with respect to the

notion and subnitted the matter on the existing record. The evidence and | egal



justification for the BORs action of disnmssal therefore nust affirnatively
appear upon the transcript of the record certified by the BOR

The final decision states, inter alia, that the conplaint has been heard,
the property has been viewed and a recommendation has been nade; further, that
consideration had been given to the information and evidence which had been
presented by or on behalf of the taxpayers (the appellants), as well as the
recommendati on of the appraiser. Wo the appraiser was and what the appraiser's
recommendati on was, are facts not disclosed by the record, at |east suggesting
that the statutory transcript nay be inconpl ete.

Under what circunmstances the conplaint had been heard and what information
and evidence had in fact been considered by the BOR is far fromclear in the
record. Suffice it to say, the BOR has affirnatively stated that it had given
consideration to various natters concerning the nerits of the conplaint in the
process of rendering its decision.

The appell ees now seek dismssal of the appeal for the reason that the
appellants did not appear at the hearing. Parenthetically, the BOR decision
i ndi cates some active participation on behalf of the taxpayers before the BOR If
the appellants did not appear at a particular hearing, then the question nust be,
was proper notice of such hearing given to the parties?

From a review of the statutory transcript, there is a copy of a letter
notifying appellants of the hearing and the letter evidences a copy nmay have been
produced for appellants' counsel who had actually filed the conplaint. There is
no evidence of nailing of such letter to be found upon the transcript.
Unaut henti cated extraneous evidence attached to the nenmorandum in support of the
notion purports to be a copy of a return receipt for a certified mailing to the
appel | ant s. The Board of Tax Appeals does not custonarily consider extraneous
attachnents to notices of appeal, or any other pleadings filed with the Board.

Wedt & Wedt Tavern, Inc. v. Tracy (August 2, 1996), B.T.A Case No. 95-A 1324,

unreported (facsimle copy of certified mail receipt attached to notice of

appeal ); Qunagin v. Tracy (March 31, 1995), B.T.A Case No. 94-P-1083; Peach G ove

Manor, Ltd. v. Linbach (Decenber 22, 1989), B.T.A Case No. 88-F-689, unreported.

There is no evidence of timely mailing or the receipt of the notice of hearing to



the party filing the conplaint in the statutory transcript or extraneous to the
record, except for counsel's assertion in the supporting menorandum

Dsmssal is a harsh result to any proceedings. The appellants are
entitled to the benefit of the record, if there is any doubt concerning the natter
of proper notice of the hearing to themor their counsel. In the context of the
subject notion and the stipulation to the record, at the very least the record
supports a finding that notice to counsel for the appellants was probably never
sent nor did counsel ever receive any notice of the hearing to which the notion is
di rect ed.

LOL Incone Properties , supra, cited in appellee's nenorandum does not

support, due to the significant differences in the facts and circunstances, the
appel l ee's position in this instance. The Court, at page 653, stated:

"W agree. Neither Hollingsworth nor LCL appeared for
hearings before the board of revision or the BTA or filed briefs in
this court or appeared at the hearing before this court. As we said
in paragraph nine of the syllabus of Swetland Co. v. EBEvatt (1941),
139 Chio St.6, 21 OQQ 511, 37 NE2d 601, "[a] county board of
revision * * * is a uasi -judicial body, and where a taxpayer files a
conplaint against the assessed value of his real property and
thereafter fails to attend a hearing of which he had notice and no
evidence in support of such conplaint is offered by or on behal f of
the taxpayer, a county board of revision is justified in fixing the
valuation conplained of in the armount assessed by the county
auditor.""

LCOL Properties , supra, was a particularly egregious case in which neither

the conplainant nor the property owner appeared before the BOR the Board of Tax
Appeal s, or the Supreme Court. The record supported the fact that notice of all
hearings and proceedings was properly given to the parties. In the case,

judice, since there is no conpetent evidence that counsel for the appellants had
notice of the hearing, the failure to attend the schedul ed hearing in May was not
due to any fault on the part of the appellant's counsel or the fault of the
appel lants who would naturally rely upon their counsel to provide them wth
instruction and direction with respect to such a hearing. Furthernore, since the
record reflects various activities concerning the nerits of the matter and that
information and evidence, including the recomendation of an appraiser, was
considered in conjunction with the final decision of the BOR there was at |east

sone evi dence presented or provided in support of the conplaint.



Finally, it is evident that counsel for the appellants has been actively
i nvol ved with the appeal pending before this Board in pursuit of a decision on the
nerits of the taxpayers' conplaint and in resisting the subject notion. It is not
fair to say that the appellants intentionally failed to pursue and perfect their
claim before the BOR or would not have adduced further evidence at a schedul ed
hearing for such purpose had they been provided proper or adequate notice of such
a heari ng.

The Board of Tax Appeals finds and determnes, upon the record and as a
natter of law, that the present nmotion to dismss pending before this Board is
wi thout proper factual and legal nerit.

Moreover, the record fails to reflect, by conpetent evidence, that the
appel | ants had been tinely and properly notified of the BOR hearing by and through
their counsel of record.

Furthernore, the record states that the BCR had informati on and evi dence
before it which was provided and apparently considered in conjunction wth
rendering its decision to dismss the pending appeal. The stated facts in the

final decision of the BOR do not justify a disnissal of the underlying conplaint.

Based upon the stipulated record, the BORs dismssal action was
unr easonabl e and unl awf ul .

IT IS ORDERED that the final decision of the dark County Board of Revision
be and hereby is reversed and the cause remanded to said Board with instructions
to take further action, including giving the parties an opportunity to be heard
and adduce additional evidence with respect to the appellants' conplaint.

IT IS FURTHER ORDERED that a certified copy of this decision and order be
sent to the Auditor of dark County, and to each of the parties hereto by and

through their respective counse ohi osear chkeybt a.



