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This matter is no w before the Board of Tax Appeals upon

a "Motion to Exclude the Hearing of any Further Evidence on the

Residential Portions and the Remaining Portions of the Project for

the 1988 Tax Year" filed by counsel for the Olmsted Falls Board of

Education (the "BOE").  The BOE's motion seeks an order from this

Board excluding the taking of further evidence as to both the

residential portions of the project and the remaining portions.

The property owners, Eliza Jennings, Inc., Olmsted Health &

Services Corporation, and Olmsted Residence Corporation

(hereinafter referred to as "Eliza Jennings"), filed a memorandum

in opposition to the BOE's motion.  Thereafter, the BOE filed a

response to Eliza Jennings' memorandum.

The BOE's motion provides as follows:

"Now comes the Appellant/Appellee, the
Olmsted Falls Board of Education, and moves
this Board of Tax Appeals for an Order
excluding the taking of any further evidence
as to:

1. The residential portions of the
project; and

2. The remaining portions of the
project;

regarding the 1988 tax year on the grounds
that the doctrine of the law of the case
precludes the taking of any such further
evidence.  * * *."

Before discussing the motion at issue here, it  is

important to review the procedural history of these appeals

presently before the Board.  The property that is the subject of

these appeals has been previously considered by this Board in 1994.
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At that time, in reviewing the Tax Commissioner's final order, the

Board considered whether the subject property was entitled to an

exemption for tax year 1988.  The Board affirmed the Tax

Commissioner's determination that the entire property was exempt

from taxation.  Upon appeal, the Ohio Supreme Court then reviewed

this Board's decision.  Upon consideration of our decision, the

Court remanded the matter to the Board to delete a portion of one

parcel from the exemption and further ordered the Board to remand

the matter to the Commissioner to determine what parts of the

property should be exempt.  Olmsted Falls Bd. of Edn.  v. Limbach

(1994), 69 Ohio St. 3d 686.

This matter then came before the Board again upon

notices of appeals filed by both the BOE and Eliza Jennings from

the Tax Commissioner's orders concerning several tax years,

including tax year 1988.

In his brief in support of the above motion, counsel for

the BOE argues that under the doctrine of the law of the case, no

further evidence can be heard regarding the 1988 tax year.  The BOE

reads the Supreme Court's opinion as remanding the matter to the

Tax Commissioner to only decide what portions of the property are

hospital facilities and, therefore, exempt.  The BOE argues that

the Court mandated that the portions of the property used as

residences are taxable, and that this mandate precludes this Board

from hearing any further evidence as to tax year 1988.  We

disagree.  For the reasons that follow, we deny the BOE's motion to

exclude the hearing of further evidence as to tax year 1988.
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The doctrine of the law of the case, as explained by the

Ohio Supreme Court in Nolan  v. Nolan  (1984), 11 Ohio St. 3d 1,

provides that the decision of a reviewing court remains the law of

that case on the legal questions involved for all subsequent

proceedings in the case.  Thus, at a rehearing following a remand,

if the trial court is confronted with substantially the same facts

and issues as in the prior appeal, the court must adhere to the

reviewing court's determination of the applicable law.

In the present matter, the doctrine of the law of the

case does not preclude this Board from hearing additional evidence

concerning tax year 1988.  As discussed by the Ohio Supreme Court

in Nolan , the doctrine functions to compel the following of the

mandates of reviewing courts.  The BOE argues that the Court's

mandate precludes this Board from hearing any additional evidence

concerning tax year 1988.  The BOE would have us read the Court's

opinion as holding that those "portions of the property used for

residential purposes are not tax exempt hospital facilities," and

thus, the matter was remanded to the Board to determine whether or

not any of the remaining portions of the property are tax exempt as

hospital facilities.  (BOE's Brief, p. 4)  The BOE's interpretation

of the Supreme Court's mandate is too limited.  Instead, the Court

ordered us to "remand the matter to the commissioner to determine

what parts, if any, of the subject property are hospital facilities

and exempt, and to split-list the exempt and non-exempt property."

Olmsted Falls Bd. of Edn.  at 689.

Following the Court's mand ate, the Board remanded the

matter to the Tax Commissioner who determined what parts of the
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subject property were exempt and split-listed the exempt and non-

exempt property.  The Commissioner's final determination in this

regard is now before this Board in the present appeals.

Accordingly, it is our duty to review the Tax Commissioner's

determination to determine if the Tax Commissioner erred following

remand.

In order to fulfill that duty, the nature of this matter

may require the Board to have before it evidence in addition to the

evidence introduced in the prior appeals.  When the subject

property was first before the Board, the Tax Commissioner had

determined that the entire property was exempt; thus, it was not

necessary for the Commissioner to split-list the property.  In

affirming the Tax Commissioner's determination, this Board did not

decide whether split-listing was appropriate; instead, the Board

looked only at whether the entire property was exempt.  On remand,

the Tax Commissioner examined the subject property and following

the Court's decision, he determined that the subject property

should be split-listed.  In order for this Board to review that

decision, it is necessary for the Board to have evidence before it

concerning the nature of the property as of tax year 1988 to decide

which parts are exempt and which parts are not exempt.  This

determination is the reason the Supreme Court remanded the matter.

In order for the Board to follow the mandate of the Court and make

such a determination, it will be necessary to hear evidence in

addition to the evidence already presented in the previous appeal.
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Based on the foregoing, it is the order of the Board of

Tax Appeals that the BOE's Motion to Exclude the Hearing of any

Further Evidence for the 1988 Tax Year is denied.

It is further ordered that a copy of this order be sent

to each of the parties hereto by and through their respective

counsel        ohiosearchkeybta


