Heinz C & Waltraud Prechter, )

Appel | ant s, CASE NO 95-M 1214
VS.
(1 NOQVE TAX)
Roger W Tracy,

Tax Commi ssi oner of Chio,
DEC SI ON AND CRDER

N A N

Appel | ee.
APPEARANCES:

For the Appel |l ant s- Brian W FitzSim ons
Arter and Hadden
925 Euclid Avenue
1100 Hunti ngton Bl dg.
d evel and, Chio 44115-1475

For the Appell ee- Betty D. Mont gomery

Attorney CGeneral of Chio
R chard C Farrin

Assi stant Attorney Ceneral

State O fice Tower

30 East Broad Street

16t h Fl oor

Col unbus, Chio 43266-0410

Entered: April 4, 1997

M. Johnson, M. Jackson and M. Manoranjan concurri ng.

This cause and matter cones to be considered by the Board of Tax
Appeal s upon a notice of appeal filed herein by the appellants, Heinz C and
Wal traud Prechter. The appeal is from tw final determnations of the Tax
Conmi ssi oner, appellee herein, wherein the GConm ssioner dismssed clains for
incone tax refunds as being filed outside the appropriate statutes of limtations.

The inconme tax years in issue are 1986 and 1987. The refunds were
filed March 26, 1993. The Comm ssioner dismssed both clains pursuant to RC
5747.10 and R C. 5747.11.

The specifications of error, as provided in appellants' no tice
appeal , are as foll ows:

of



"l The Commissioner's findings that the 60-day tine
period of ORC Sec. 5747.10 had expired at the tine
Appellants filed their anended returns and applications
for refund were erroneous because even though Appellants
were in receipt of tentative refunds from the Internal
Revenue Service at the time of filing their anmended
returns and refund applications, neither those refunds
nor any IRS determinations as to the Appellants' federal
income tax liabilities were final at the time the
tentative refunds were received and thus the 60-day
peri od had not yet commrenced.

"Il. The Conm ssioner's findings that under OR C Sec.
5747.11 Appellants had until Cctober, 1991 to file a
refund application for their 1986 tax year and until
Cctober, 1992 to file a refund application for their
1987 tax year were erroneous when in fact Appellants
were not aware of their excessive paynents of tax until
the filing of their federal incone tax returns for their
1989 and 1990 tax years."

(Enphasis in Oiginal)

It appears fromthe record before us that the appellants tinely filed
their 1986 and 1987 personal incone tax returns in accordance wth extensions
received. (S T. 1 p. 1, 3; ST. Il p. 1, 5) O August 9, 1990, appellants filed
their 1989 federal income tax return. For the 1989 tax year, appellants reported
significant |osses. Federal |law permtted those | osses to be used to reduce taxes
previously paid in the three years prior to the year in which the | osses arose.
Accordingly, appellants applied for a federal tax refund, utilizing the net
operating loss (NQL) carryback. (S.T. p. 16) 1 July 8, 1991, appellants filed
their 1990 federal incone tax return. The NOL reported that year were also
carried back three years, to 1987. A refund was also claimed for that tax year.
(S.T. 11, p.18)

On Septenber 14, 1990, appellants received their 1986 refund,
triggered by their 1989 NO. carryback. (ST I, p.7) O July 29, 1991,
appel l ants received their 1987 refund, also triggered by NO, this tine, from
1990. (S.T. Il, p.9

The record also includes a "Collateral Agreenent" between the
appel l ants and the Internal Revenue Service (IRS), wherein it was agreed that, in
consideration of a "standby letter of credit" furnished by the appellants, the IRS

woul d issue refunds for tax years 1987 and 1989. That agreenent appears to have



been executed by the appellants on Novenber 20, 1990, after the issuance by the
IRS of the 1986 refund.

As stated above, on March 26, 1993, app ellants filed with the State
of Chio both amended i ncone tax returns for tax years 1986 and 1987 and clains for
ref und. Those returns reflected an overpaynent of tax for both 1986 and 1987
resulting fromthe NOL carrybacks, which originally accrued in 1989 and 1990. The
Conmmi ssioner found he was without jurisdiction to consider the refund clains
because they had not been filed within the time period allowed by R C 5747. 11.

This matter is considered by the Board of Tax Appeal s upon the notice
of appeal, the Statutory Transcripts certified to this Board by the Tax
Commissioner (S.T. | and S T. Il), a single exhibit subnmtted by the parties in
lieu of hearing, and the |l egal argunments provided by the parti es.

RC 5747.11 allows for refund of income taxes which are paid
erroneously or in excess of that required by law The section also sets forth the
time period in which an application for refund nust be filed. R C 5747.11(A)(2)
provided, in part, during the audit period:

"Applications for refund shall be filed with the

}glxl O(\:A(ér:rrri ssioner, on the form prescribed by him as

"(a) Wthin four years from the date of the
illegal, erroneous, or excessive paynent of the tax; or

"(b) Wth regard to an overpaynent resulting
from a reconputation or determnation, by the internal
revenue service or due to Titigation initiated by the
t axpayer, of the taxpayer's federal adjusted gross
incone, in the case of an individual, *** that reduces
the taxpayer's tax liability under this chapter *** the
refund application form acconpanied by the anended
return required by section 5747.10 of the Revised Code,
shall be filed within the sixty days prescribed in that
section *** "

(Enphasi s Added)
The four years provided for applications for refund is absol ute.

Coca Gola Bottling Corp. v. Lindley (1978), 54 Chio St. 2d 1 (Construing statute

of limtations for franchise tax refunds). The grant of time nay, however, be
extended by legislation, as it is in RC 5747.11(A)(2)(b). Under that section, a

taxpayer nay receive additional tine in which to file if the refund sought is a



result of a change to a federal tax report.

Appel lants first claimthat their refund requests are tinely because
the time for filing amended returns has not yet begun to run. As support for
their claim appellants cite RC 5747.10. That section delineates the
ci rcunst ances under whi ch an anended return nust be filed and also sets forth the

time frane for filing. That section provided, during the audit peri od:

"I'f any of the facts, figures, conputations, or
attachnents required in a taxpayer's annual return to
determine the tax charged by this chapter *** nust be
altered as the result of an adjustnment to the taxpayer's
federal income tax returns *** and such alteration
affects the taxpayer's tax liability under this chapter
***  the taxpayer shall file an anended return with the
tax conm ssioner *** | The amended return *** shall be
filed not later than sixty days after the adjustnent
has been agreed to or finally determned for federal
i ncone tax purposes or any federal incone tax *** refund
*** has been assessed or paid, whichever occurs first.

(Enphasi s added)

Appel l ants contend that, as of the date of filing the notice of
appeal, their federal tax refund clains had not been "finally determned".
Appel l ants argue that the refunds received are only "tentative refunds,” subject
to review by the IRS. Appellants further argue that the letter of credit which
was created pursuant to the Collateral Agreement further establishes that the
refunds paid by the IRS had not been finalized.

The | ogic of appellants' argument is that, as there has been no final
determnation for federal incone tax purposes, the 60 day period in which a refund
nust be filed after finalization of an IRS assessment or refund has not yet begun
to run. Thus, they argue, their refund clains are tinely filed. W do not agree.

R C 5747.10 provides for alternative triggering events for the
running of the sixty day period. The Tax Commi ssioner nay look to the finality of
a federal determnation or to the actual paynent of a refund. As the record
contains copies of the IRS refunds paid to appellants, this Board nmust find that
at least one triggering event has occurred. Thus, under R C 5747.10, an anended
return was due within sixty days of the receipt of the refund check, or Septenber

14, 1990 for the 1989 NCOL carryback and July 29, 1992 for the 1990 NCL carryback.



Wiile appellants argue that any refunds received ar e nerely
"tentative," the statute does not inpose a finality requirenent on the refund
itself, only wupon the IRS deternination. VW also find little nerit to

appel lants' reliance on the letter of credit as establishing the tentative nature

of the refunds. Initially, we nmust note that the 1986 refund check was issued
prior to the execution of the "collateral agreenent.” Mreover, the agreenent

executed by appellants appears to this Board to be no nore than a guarantee of
repaynent. The letter(s) of credit required by the agreenent will be drawn upon
only if the taxpayers do not act to satisfy any tax liability which may be found
to be due. (S T. I, p. 55 Section 3(b)) Thus, the letter of credit does not
affect appellants' receipt of the refund checks, or limt appellants' apparent
ability to cash said checks.

Through their second assignnent of error, appellants assert that
their refund clains are timely filed without resort to the additional sixty day
period provided by R C 5747.11(A) (2)(b). As their refund clains are based on NOL
carrybacks, appellants urge this Board to find that the event triggering the
running of the limtations period did not occur until the year in which the NOL
accr ued.

Ve find this claimto be well taken. RC 5747.11 is not only a
statute of repose, but also provides for the payment of interest on refund clains
and, within the interest provision, sets forth the follow ng:

"Interest shall be allowed and paid upon any
illegal or erroneous assessnment in excess of one dollar
in respect of the tax inposed under this chapter *** at

the rate per annum prescribed by section 5703.47 of the
Revi sed Code fromthe date of the paynment of the illegal

or erroneous assessment until the date the refund of
such anount is paid. If such refund results from the
filing of a return or report, or the paynent

acconpanyi ng such return or report, by an enployer or
taxpayer, rather than from an assessment by the
comm ssioner, such interest shall run from a period
ninety days after the final filing date of the annual
return until the date the refund is paid.

"Interest shall be allowed and paid at the rate
per annum prescribed by section 5703.47 of the Revised
Code upon any overpaynent in excess of one dollar in
respect of the tax inposed by this chapter or under
Chapter 5748. of the Revised Code from the date of the
overpaynent until the date of the refund of the



over paynent, except that if any overpaynent is refunded
within ninety days after the final filing date of the
annual return or ninety days after the return is filed,
whi chever is later, no interest shall be allowed on such
over paynent . If the overpayrment results from the
carryback of a net operating Toss or net capital Toss to
a previous taxable year, the overpayrment is deermed not
to have been nade prior to the filing date, including
any extension thereof, for the taxable year in which the
net operating Toss or net capital Toss arises. "

(Emphasi s Added)

The Ceneral Assenbly, in limting the period for which interes t woul d
be refunded, acknow edged the true nature of the NOL carryback. By del aying the
state's requirenent to refund interest until the year in which the NOL arose, the
General Assenbly recogni zed that, while the NOL could be carried back three years,
the return filed three years earlier was a proper reflection of the incone earned
in that year; the losses accruing in the later year did not really affect the
earlier report. Thus, the earlier return had not been erroneously filed, and the
tax paid at that time was not illegally paid, only excessive when later |osses
were taken into consideration. To assure that a taxpayer would not be unjustly
enriched by receiving interest upon properly paid tax, the |egislature "deened" an
over paynent based upon a NCOL not to have been nmade prior to the year in which the
NCL ar ose.

Wiile the Commssioner argues that the |anguage here under
consideration only refers to the paynent of interest, we do not agree. For
purposes of the running of the lintations period for the refund application, if
the overpaynment is deened not to have been nade until the year in which the NOL
arose, then for all purposes, the "deened" date controls and the four year period
must also run fromthat tine. Therefore, this Board finds that the statute all ows
for a different beginning point for the running of the limtations period if the
over paynent resulted fromthe carryback of a NO..

It is well settled law that statutory provisions for the refund of
taxes erroneously paid should be liberally construed in favor of the taxpayer.

Phoeni x Anusenent Co. v. @4 ander (1947), 148 Chio St. 592, paragraph one of the

syl labus; Hanna Mning Co. v. Linbach (1985), 20 Chio St. 3d 3. Further, as the




appel l ants point out, words used nore than once in the same statutory provision
nust have the sane neaning through the provision, unless there is clear evidence

to the contrary. State ex rel. Maurer v. Sheward (1994), 71 Chio St. 3d 513.

the overpaynment in this matter resulted froma carryback of NO., we nust consider
the year in which the NOL arose to be the year in which the overpaynent was nade.

Thus, we find the appellants' second assignnent of error conpelling.

Appel | ants' 1989 federal income tax return (upon which the NOL arose) was filed
in August, 1990. Thus, the appellants had until August, 1994 in which to file a
refund with the state. As the anended return and request for refund appear to
have been filed March 26, 1993, the refund claimwas within the four years of the
date of the excessive payment. Appel lant's 1990 federal incone tax return was
filed on July 8, 1991. Thus, their request for refund made March 23, 1993 was
again within the four year limtations period. Therefore the Commi ssioner had the
authority to consider the clains.

Considering the entire record before us, the statutes and case |aw,
the Board of Tax Appeals finds and determ nes that the Tax Commi ssioner erred when
he determined he was without legal authority to consider appellants' refund
cl ai ns. Therefore, the Commissioner's final determnations nust be, and hereby
are, reversed. The matter is remanded to the Tax Comm ssioner for consideration

of the refund cl ai ns. ohi osear chkeybt a



